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In the case of Slaughter v. Coke County, 79 S. W. 863, it was 
held that the fact that one of the jurors slept during the argument 

Sleeping During of the a PP ellant ' s counsel, is not ground for 
reversal — that it was the duty of the counsel to 
' have awakened the juror. This is a cruel and 

inhuman doctrine. We have often seen jurors asleep while we 
were arguing a case, but we never could feel that it was our duty 
to disturb their slumbers, which, by the way, we have noticed was 
invariably brought on by the tedious speech of the counsel on the 
other side. Under such circumstances, every consideration of hu- 
manity requires us to allow the jurors to sleep on. Indeed, many 
a lawyer has lost his case by the jurors being awake. 



At the coming meeting of the commissioners for promoting uni- 
formity of legislation in the United States, the body will have be- 
j. % ., . , fore it for discussion the draft of an act relating 
T * to the sale of goods. The act is an attempt to 

codify the entire law upon the subject, and is 
drafted by Prof. Williston, of Harvard University. The re- 
port containing the draft was submitted at the last meeting of the 
conference, and its consideration postponed in order that the com- 
missioners might have opportunity to study the act. If the act 
meets with the approval of the body, an effort will be made at once 
to induce the legislatures of the several States to adopt it. The 
conference is much encouraged in its work by its phenomenal suc- 
cess with the "Negotiable Instruments Law," which was drafted 
under its supervision, and which is now in force in about twenty- 
five States. 
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We have heretofore called attention to the fact that many of 
the provisions of our new act concerning corporations are taken 
from the New Jersey statutes. We have not compared the two 

„ . . acts with sufficient minuteness to escertain whether 

Corporations. 

we have copied the New Jersey law in those spe- 
cial features, which have made New Jersey "the home of corpora- 
tions." There is no doubt, however, that the provisions of our pres- 
ent law are much more favorable to the organization of corporations 
than the law theretofore existing, and it seems quite evident that 
our General Assembly in enacting the recent statutes had in view 
the increasing of the revenue of the State, by offering more liberal 
terms in the organization of corporations. New Jersey has found 
such a policy exceedingly profitable, and many States are attempt- 
ing to follow in her footsteps. During the year 1902 New Jersey or- 
ganized two thousand, four hundred and eighty-two (2,482) cor- 
porations, with a total capital of a billion and a half. The treas- 
urer's report for the year 1902 shows over three and one-half mil- 
lions gathered in taxes from corporations, an amount about equal 
to the total revenue of Virginia from all sources. It remains to 
be seen whether Virginia will profit by the increased liberality of 
her laws. 



The article of Mr. Christopher B. Garnett, our associate editor, 
on the "Equitable Doctrine of Marshalling," &c, which appeared in 
_ . - . the July number (ante, p. 175) has attracted 

TArtd 1W T?«n cons ideiable attention. It is gratifying to know 
a ,. ' , "**' that the position taken by him as to the doc- 
trine of Todd v. McFall, is concurred in by so 
eminent an authority as Professor Charles A. Graves, of the Uni- 
versity of Virginia. Both Mr. Graves and Mr. Garnett, pursuing 
their investigations independently, reached the same conclusion, 
as will be observed from the following extract from the forthcom- 
ing work of Mr. Graves on Real Property : 

In Todd v. McFall, 06 Va. 754 (32 S. E. 472) it was held that "a lega- 
tee has no right to call upon the devisee to contribute to the legacy, un- 
less the real estate be charged with its payment, not even where the per- 
sonal property has been applied in exoneration of the land from a mort- 
gage debt or vendor's lien, if the debt was contracted, and the mortgage or 
lien on the land was created, by the testator himself." The facts of the 
case show that the court means (and it was so held) that where there is 
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no general charge for the payment of debts, and the legacy is not 
charged on the land, a pecuniary legacy is payable primarily out of the 
personalty only; and though the personalty is exhausted in payment of a 
mortgage or vendor's lien on land specifically devised, this does not en- 
title the legatee to exoneration out of such land to the extent of the en- 
cumbrance satisfied out of the personalty. 

It is believed that the doctrine of Todd v. McFall is contrary to the 
weight of authority, and that a pecuniary legatee is entitled to exonera- 
tion out of land devised subject to a mortgage or vendor's lien, to the 
extent that the personalty has been applied to the satisfaction of the en- 
cumbrance. 

Of course, it is well settled that a pecuniary legatee is not entitled 
to exoneration out of land devised, neither encumbered, nor under a 
general charge for the payment of debts; but, in the case now under 
consideration, the question is as to exoneration in favor of such legatee 
out of land devised indeed, but on which there is the specific encum- 
brance of a mortgage or vendor's lien for the personal debt of the testa- 
tor. In this case it is now settled law in England and in the United 
States (outside of Massachusetts and Virginia) that the legatee is en- 
titled to exoneration out of such land as against the devisee. See 19 Am. 
& Eng. Encyc. Law (2d ed.) 1311, 1322, 1325, 1326. And the law is the 
same as to both mortgage and vendor's lien. Ibid, 1376. As to the Massa- 
chusetts rule, see Brown v. Baron, 162 Mass. 56 (44 Am. St. Rep. 331), 
where the case is decided on "the well settled rule in this commonwealth 
that the devisee of specific real estate is entitled, in the absence of a 
contrary intention on the part of the testator, to have it exonerated from 
a mortgage placed upon it by the testator, even though the personal es- 
tate is insufficient to pay general legacies" [citing only Massachusetts 
cases] . 

Of the cases cited in Todd v. McFall on the question under discussion, 
Wythe v. Henniker, 2 Myl & K. is in point, and as to the encumbrance 
of a vendor's lien sustains the decision of the court. But as to a mort- 
gjage (which in Todd v. McFall is treated as under the same rule as 
a vendor's lien), the decision is express that the legatee is entitled to 
exoneration. The court declares it to be "a settled rule of courts of 
equity that a pecuniary legatee is entitled to stand upon the devised 
estate in the place of the mortgagee, to the extent that the mortgage has 
been satisfied out of the personal estate." And as to the contrary ruling 
in that case as to a vendor's lien, it is said by Lord Romily in Lilford v. 
Powys Keck, 1 L. R. Eq. Cas. 347: "I was of the opinion in Birds v. 
Askey that in respect of the legatee's right of marshalling the distinction 
between a lien and a mortgage is untenable, and I am still of that opinion. 
The legatees are entitled to stand in the place of the vendor in respect 
of his lien against the estate which the testator agreed to purchase." And 
see 2 Jarman on Wills (Bigelow's ed.) 580, where it is said: "It is clear 
that the devisee of a mortgaged estate cannot claim exoneration as 
against pecuniary legatees." Also Ibid, 629. where the law is laid down 
as now the same as to the devisee of land subject to a vendor's lien. 
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To sum up the matter: It is believed that in the order in which a 
testator's assets are to be applied to the payment of his debts (see Elliott 
v. Carter, 9 Gratt. (Va.) 548; Frasier v. Littleton, 40 S. E. (Va) 108, 
lands devised on which there is a mortgage or vendor's lien are liable be- 
fore general pecuniary legacies. See Adams Eq. 8th ed. (275), where it 
is said: "An entire or partial exhaustion of the personal estate [i. e., in 
the payment of debts] will warrant marshalling in favor of legatees; but 
such marshalling can only be directed against real assets descended, 
lands devised for, or charged with, the payment of debts, and lands de- 
vised subject to a mortgage [in a note it is added, "or subject to the 
vendor's lien for purchase-money which the personalty is taken to pay"]. 
It cannot be directed against land devised or against specific legatees." 
And see in accord 1 Lead. Cas. Eq. (4th Am. ed. ) 473, note to Mackreih 
v. Symmons; 2 Id. 245, 340. 



Much to our delight, the editorial momentum acquired by the 
former editor, Mr. Bryan, was sufficient to impel him to write 
two editorials, even after his connection with the Eegister ceased. 
We are glad to present from him the interesting editorials which 
follow, and we hope that he will continue to favor our readers. 



The promptness with which the results of the recent examination 
of candidates for admission to the bar before the Court of Appeals 
at Wytheville were announced indicates a degree of rapid manu- 
, , ... script reading, which may safely be said to lower 

. the record. Eighty-seven candidates wrote an 

average of not less than twenty-five pages each. 
This is really below the probable minimum, but it indicates a total 
of considerably over two thousand pages read between the close 
of the examination and 5 P. M. the next day, when the result was 
announced. We understand that while the examinations are con- 
ducted by one of the judges of the court, three judges examine the 
papers. This would reduce the work of each to the reading of 
some seven hundred pages. The fact that about ninety per cent 
of the applicants were successful is a significant one. Another is 
that, to our knowledge, at least one of them had spent only nine 
months in his preparation for the examination, having taken the 
full course at one of our law schools in one year. We learn that 
the graduates of the different schools are in the habit of appending 
a statement to that effect to their papers. We think that this 
should not be permitted. In the examinations for license to prac- 
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tice medicine, pharmacy and dentistry before the respective State 
Boards of Virginia, not even the name of the writer is allowed 
to be affixed to the paper, but instead thereof a number is appended 
which corresponds to one upon an envelope containing the name 
and filed with the board. This is, for obvious reasons, unques- 
tionably the better course. It does not invite a comparison of the 
value of the diplomas from the different schools, nor does it preju- 
dice either the candidate who failed upon his college examination 
or the candidate who studies privately. The profession in this 
State suffered for many years from the laxity of the requirements 
for admission to its ranks, and when, after considerable difficulty, 
the present statute was obtained from the legislature, it was hoped 
that its spirit would be construed liberally towards putting up 
and keeping up the bars which had so long been such only in name, 
and towards making the examination an actual test and not the 
indulgence of a presumption of the candidate's fitness. Frankly, 
we believe that the admission of ninety per cent of any class of 
applicants for admission to a learned profession is indicative either 
of a too easy examination, an unduly low mathematical standard 
for passage, or of a lack of scrutiny of the work done. With en- 
tire respect to the members of the examining court, we submit that, 
without citing disagreeable instances, the history of the question 
in this State places beyond the region of doubt the proposition 
that any relaxation of our requirements must be attended with de- 
plorable consequences in the recognition of mushroon lawyers, 
who can only further prosecute their studies at the expense of 
clients unable to detect their incompetency until the result has 
made it manifest. We further believe that no man can in one 
year grasp the principles of the law to-day in a degree approach- 
ing adequacy to the discharge of a lawyer's duties. We believe in 
the requirement of a course of three years' registered study at a law 
school or in a law office. The science of medicine is in no respect 
more difficult of apprehension than that of law, and yet to-day the 
recognized schools of medicine the country over, including those 
of this State, refuse a diploma except after four years' attendance. 
The bench and the bar should grade up accordingly, and its mem- 
bers owe it to themselves and the public to see that no step in this 
important particular is taken backward. 
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We called attention, ante, p. 67, to the ruling of the United 
States Supreme Court in N. P. By. Co. v. Adams, 24 Sup. Ct. 408, 
denying the liability of a railway company for the death of or in- 
«, ,. „ , jury to a passenger travelling upon a free pass, 

as opposed to the ruling of the appellate courts 
of this and other States. In N. P. Ry. Co. v. Dixon, 24 Sup. Ct. 
G83, decided May 16, 1904, the same court holds that negligence of 
a local telegraph operator and station agent of a railway com- 
pany in observing and reporting by telegraph to the train dis- 
patcher the movement of trains past his station, which causes the 
death of a fireman on such railway, without any fault or negligence 
of the train despatcher, is the negligence of a fellow servant of 
the fireman, the risk of which the latter assumes. 

From this ruling the Chief Justice, Mr. Justice Harlan, Mr. 
Justice McKenna and Mr. Justice White, dissented, in an opinion 
by the last named in his characteristic style, commencing as fol- 
lows : 

"The ruling now made reverses many previous decisions of this 
court, and introduces into the doctrine of fellow servant, as hith- 
erto applied in those decisions, a contradiction which will render 
it impossible in the future to test the application of the rule of 
fellow servant by any consistent principle." 

We commend the decision to the attention of our readers as in- 
volving a question upon which the minds of the members of the 
Federal Supreme Court are as nearly balanced as may be — and 
that not a constitutional question. In our judgment, the dis- 
senting opinion is the stronger. Virginia lawyers will, of course, 
read the case in the light of section 162 of the State Constitution. 



